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Any person aggrieved by this Order-in-Appeal may file ah appeal to the appropriate authority in the folrowing Way. 

National Bench or Regional Bench of Appellate tribunal framed_under GST _Act/CGST Act in the cases 
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017. 

State. Bench or Area Bench of Appellate. Tribunal framed_. under GST Act/CGST Act other than as 
mentioned in para- (A)(i) above in terms of Sectibri 109(7) of CGST Ad, 2017 

(Iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and 
shall be accomparjied With a fee of Rs. One Thousand for every Rs. Orie Lakh of Tax or Input Tax Credit 
involved or the difference In Tax or Input Tax Credit involved or the. amount of fine, fee or penalty 
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand. 

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along With relevant 
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST 
APL00S1 ori common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied 
by a copy of the order appealed against Within seven days of filing FORM GST APL-OS online. 

(i) Appeal to. e filed before Appellate Tribuna under Section 112.8 of the CGST Act, 2017 after paying ­ 
(i) Full amount of Tax; lhtetest1 Fine, Fee and Penalty_arising from the impugned order, as is 
admitted/accepted by the appellant, and 

{ii) A sum equal to twenty five percent of the remaining amount of Tax in dispute, in 
addition to the amount paid under Section 107(6) of tGST Act, 2017, arising from the said order, 
in relation to which the appeal has been filed. 

The Central God s & Service Tax { Nirith Removal of Difficulties). Order; 2019 dated 03.12.2019 has 
provided that the appeal to tribunal can be made within three months from the date of communication 
of Order or date on Which the President or the State President, as the case may be, of the Appellate 
Tribunal enters office; whichever is later. 
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For elaborate, detailed and la to filing of appeal to the appellate authority, the 
appellant may refer to the wel. 



GAP PL/ ADC/GSTP /1035/2021 ­ ORDER IN APPEAL 

M/s.Avirahi Realty, 412, 4 Floor, Opp Shyamal Row House, Shangrila Arcade, Shyamal 

Cross Road, Satellite, Ahmedabad 380 015 (hereinafter referred to as the appellant) has filed the 
present appeal on dated 15-6-2021 against OIO No.CGST/WS 0803/Ref/Demand/O1/HV/2020-2021 

dated 31-3-2021 (hereinafter referred to as the impugned order) passed by the Superintendent, CGST, 

AR III, Division VIII, Ahmedabad South (hereinafter referred to as the adjudicating authority). 

2. Briefly stated the fact of the case is that, the appellant was registered with Service Tax 

Department and holding Service Tax Registration bearing No. AAXF Al 899CSD 001. The appellant 

was registered for providing taxable services viz works contract services with State GST under GST 

registration NO.24AAXFA1899C27Z5. During EA 2000 Audit conducted by CGST, Audit, 

Ahmedabad it was observed that the appellant has taken cenvat credit of central excise duty and VAT 

of Rs.1,82,804/- and Rs.3,79,687/- in Tran 1 in respect of inputs held in stock or contained in work 

in progress for construction of building/part structure on building construction materials viz. cement, 

steel, rods, pipes etc. As pet Section 140 (3) of CGST Act; 2017, a list of persons/service provider is 

provided who are entitled/be entitled to take in his electronic credit ledger, credit of eligible duties in 

respect of inputs held on stock and inputs contained in semi-finished or finished goods held in stock 

on the appointed day subject to conditions given thereby. Further as per para 6 of letter File 

No.381/274/2017 dated 27-2-2018 issued by the Director General; Directorate General of Audit, New 

Delhi it has been made clear that in case of building construction, the transitional credit of inputs 

already used in construction and contained in WIP as on 30-6-2017 is not admissible. Further the 
' 

appellant has not provided the stock statement as on 30-6-2017 of goods in stock. Therefore, it 

appeared that the appellant has contravened the provisions of Section 140 (3) of COST Act, 2017 

inasmuch as they have wrongly taken credit of central excise duty in respect of inputs held in stock 

and inputs contained in semifinished or finished goods held in stock on the appointed day in Column 

7 (a) and 1 (b) of Tran 1. Therefore, credit of central excise duty and VATofRs.5,62,491/- wrongly 
taken by the appellant is required to be demanded and recovered from the appellant under Section 73 

(1) of COST Act, 2017 along with interest under Section 50 (3) of COST Act, 2017 and the appellant 

is also liable for penalty under Section 73 (9) of CGST Act, 2017. Accordingly, the appellant was 

issued show cause notice was issued to the appellant from File NO.WS0803/FAR 546/2018- : 

2019/ST/2019-2020 dated 30-9-2020, for recovery of cenvat credit of central excise duty of 

Rs.5,62,491/- under Section 73 (1) of CGST Act; 2017 along with interest under Section 50 (3) of 

CGST Act, 2017 and for imposing penalty under Section 73 (9) of CGST Act, 2017. During 

adjudication proceedings, the appellant paid the amount of Rs.5,62,49,1/-, demanded in the show cause 

notice through DRC 03 dated J0-12-2020 under protest. The adjudicating authority vide impugned 

order ordered recovery of Rs.5,62,491/- and also orderyd to appropriate the amount of Rs.5,62,491/­ 

already paid by the appellant against the demand, ordered recovery of interest of Rs.4,73,047/- and 

ordered to recovery penalty of Rs.56,249/- @ 10% of cenvat credit. 

3. Being aggrieved the appellant filed the present appeal on the followin 
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i. They de11ied all the allegation, averments and contentions raised hi the SCN and confirmed in 

the OIO dated 31-3-2021 as if they all are specifically and individually dealt with and 

traversed, save and except What has been expressly admitted by them hereinbelow. They also 

denied that they have contravened any of the provisions of the Act or Rules and that they are 
liable to any penalty, 

ii. That they ate registered under GST with SGST Department for all the administrative 

purposes. Thus, verification of transitional credit should be the outlook of SGST Department. · 
The show cause notice issued by the CGST Department is without jurisdiction. As per GST 

pottal the appellant was assigned to SGST Department. Thus, any action taken by the COST 

Department is bad in Law and contrary to the concept of GSt being one nation one tax. The 

impugned otdet should be set aside as it is total1y silent on the above point raised by the 
appellant It nowhere talks about the jurisdictional authority of the CGST Department to verify 

the transitional credit of the assessee who is undet the administration of the SGST Department. 

iii. The show cause notice and impugned order is asking the appellant to l'everse the transitional 

credit which is also containing the VAT amount and the CGST Department is attempting to 

challenge the. validity of the VAT portion involved in the transitional credit. So far as the 

assessment of the year 2017-2018 is pending from Gujarat VAT department; it is premature 

to challenge the VAT portion involved in the transitional credit. 

1v, Section 140 (3) of CGST Act, 2017 clearly states that the appellant shall be entitled to take in 

his electronic credit ledger, credit of eligible duties in respect of inputs held in stock and inputs 

contained in semi-finished or finished goods held in stock. Thus, the availment of transitional 

credit in tespect of inputs held in stock or inputs part of seniifirtished goods is eligible. The 

definition of inputs as per Section 2 (59) of the COST Act, 2017 means any goods other than 
capital goods used or intended to be used by the supplier in the course or furtherance of 

business. Clearly hi the present case the inputs (in the form of Cement etc) have been used by 

them in the course or furtherance of business. It is thus submitted tJiat a narrow interpretation 

sought to be made to only cover the inputs intended to be sued and not the inputs already used 
as on 30-6-2017 is not supported by the express definition of the Law or the intent of the same. 

v. The ITC can be availed fol' the inputs as such or they are semi finished in natute. It is to submit 

that the definition of inputs also includes the goods which have been used as part of work in 

progress and hence the goods used by the appellant during the course of sernifinished 

construction will remain as iiiputs per se and thus the transitional credit in respect of them has 
been correctly claimed. 

vi. The 11itei1t behind allowing claim of transitional credit under Section 140 (3) is to avoid the 

cascading effect of the Tax. This is because if the transitional credit in respect of inputs used 

in the construction of property is not allowed, the same will become part of the cost and 
accordingly the tax viz. GST shall be again applied on the said Tax when such unit is sold 
before the completion. Thus, the interpretation sought to cover only the inputs that are not 
used will thwart the objective behind the said provisions. Therefore, the nar 

as preferred by the show cause notice and confirmed by the impugned or 
- . 

rejected and the claim of the transitional credit made by the appellant shoul 
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vii. The adjudicating authority erred in taking the view that the transitional ITC is not allowable 

as the builder's work in progress that is semi finished building is not goods which cannot be 

said to justified as any definition in taxing statute is subject to context. Thus, even under 
CGST Act, the definitions are subject to context. Referring to decision of Hon'ble Supreme 

Court in the case of M/s. Printers Mysore Ltd the appellant contended that similar position 

should apply in relation to the interpretation of Section 140. 
I 

.O 

viii. The appellant further submitted that while applying interpretation to Section 140 the context 

is required to be seen, It is a fact that the builders are liable under OST also. As per general 

understanding, if the constructed portion in stock is sold after 1-7-2017 before occupation 

certificate ol' first occupation or BU permission, then such sale is liable to levy of GST in the 

category of 'service'. Thus, the constructed portion can be said to be a floating stock of work 

in progress so far as OST Act is concerned, Had it been categorized as immovable property 

then as a building, it would not have been covered under GST Act by virtue of Entry 5 in 

Schedule III. Thus; even if in standard interpretation such constructed portion is considered 

to be immovable property for the purpose of the GST Act; it is goods and should remain 

eligible for ITC. 

ix. The transactions of the builders are in the category of works contract and further specified as 

sel'vice under entry 5 (b) of Schedule II to COST Act; 2017. The definition of works contra 

under Section 2 ( 119) of COST Act, 2017 provides that the transfer of property can be as 

goods or in some other form, Thus, the nature of transfer of property' in construction is as 

goods or in some other form amounting to goods. Therefore, considering the context and 

purpose the constructed portion in stock can be considered as goods and not immovable 

property. 

x. It is also a settled principle of Law that the provisions should be interpreted, keeping in mind 

the purpose of the Act. The OST is based on the principle of Tax on value addition. There is 

no intention to levy double tax. The transitional provisions are meant to avoid double tax and 

that is why the ITC is allowed on stock on which tax will be paid in the OST period. If such 

ITC is not allowed, there will be a heavy unexpected burden on the construction industry. 

Therefore; there cannot be said to be intention to disallow ITC on the stock which is going to 

be sold under GST 'period. 

xi. They had rightfully claimed transitional credit even in respect of inputs used and in stock as 

on 30-6-2017 as the same is duly supported by the express provisions of Law as cited supra 

as well as the intent behind the said provisions. The impugned order failed to counter the 

points raised by them. 

xii. That the CGST Act; 2017 does not provide machinery for recovery of transitional credit claim 

by them. As per Section 73 (1) of COST Act, 2017, the transitional credit cannot be demanded 

to be recovered vide power provided by Section 73 (1) of the CGST Act, 2017. The impugned 

order should be set aside as it draws power from the Sections which does not provide for 
challenging the transitional credit. 

xiii. That they have not suppressed the facts with the intention to evade, payment of 

introduction of GST, the Government had advertised via newspapers, press r 

pamphlets that all the credit in stock, whether as such or semi finished wil 
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Further a vigilant eye was kept over the construction industry for antiprofiteering. Thus, the 

appellant has keptthe price of the unit considering the availability of the tl'ansitional credit. 

I-iad it been the case that prior to the 11ittoductiori of GST Government had advertised or 

informed that even though we shall tax the buildel's via deeming fiction but shall not allow 

credit of work in progress, the appellaiit could have charged the buyers accotdingly, It is to 

submit that the iirtpositioii of penalties would be justified only when the assessee knew about 

the tax liability. Even then, ·_he did not pay the tax and deliberately avoided such payment. It 

is to submit that penalties may not be levied inasmuch as the appellant could not have known 

at the time filing transitional forms that latei' on the Government will change theii- stand. 

xiv. That they had paid the amount demanded in the show cause notice Rs. 1,82,804/- towards 

COST and Rs.3,79,687/- SGST through DRC 03 dated 30-12-2020. The said amount is paid 

under protest vide DRC 03 dated 30-12-2020. The intel'est should not be demanded on the 

reversal made by them as there is no financial benefit of ·availment of excess ITC to the 

assessee and therefore no revenue loss to the exchequer. Hence it is against the Rule of Law 

to demand interest for the period when the assessee had sufficient balance in his ITC ledger. 

Hence irt cases where the excess input credit was erro11eously availed but not utilized and was 

reversed through unutilized credit balance available in the electronic credit ledger in the OST 

portal, there was no amount payable tlu·ough electroi1ic cash ledger. Therefore; there is no 

question of interest at alL The adjudicating authority .has etred in the calculation of interest 

inasmuch as he has considered interest beginning from 30-6-2017, whereas the Tran 1 was 

filed on 17-1 0-2017. Thus; the period from 30-6-2017 to 16-10-2017 cannot be considered till 

the time the transition forms were filed. Further, interest can be levied only when the credit is 

availed by them artd thus fol' the period upto 16-10-2017 no interest can be levied on the 
appellant 

xv. In Para 23 of the impugned order, it is mentioned that the credit of centi"al excise duty is 

wtongly availed. However, at the time of passing an order the central excise as well as VAT 

pottion is considered, There is no finding on the iioti~eligibility of VAT portion. Without 

tebutting the claiin of the appellant, the learned adjudicating authority has erred in confirming 
. VAT portion of the transitional credit. 

4, Personal hearing was held on dated 6-5-2022. Shri Nirav P Shah, authorized representative 

appeared on behalf of the appellant on virtual mode. He stated that they have nothing more to acid to 

their written submission till date but emphasized on the points i) The SO St portion of the Tran 1 

credit cannot be denied by the CGST ii) No irtterest and penalty should be levied and iii) the asssesee 

falls in the State jurisdiction and thei·efore they cannot be adjudlci;ited by Centre as this is not an 
information-based action. 

5. I have carefully gone through the facts of the case, grounds of appeal, submission)m {e by 
ccNr,, ', 

the appellant and documents available on record. In this case, the transitional er ~M'~~ /- 
availed by the appellant on inputs contaii1ed in finished goods held in stock an iji[luts}efi1tai17~~ :" io.1 
t""c"/5 semi'-finished or finished goods held in stock on-the appointed day was held inad1 ,\s-i-1;1-~l lkd 

· '90 4 0 

for 1'ecovery. I find that ti-ansitional credit availed by the appellant was held inalllSOlk 

,i 
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Section 140 (3) of CGST Act, 2017 and on the basis of letter File NO.381/274/2017 dated 27-2-2018 

issued by Directorate General of Audit, New DelhL For better appreciation of facts, I refer to Section 
140 (3) of COST Act, 2017 and letter dated 27-2-2018 of DG (Audit) as under: 

Section 140 (3) of CGST Act, 2017 : 

A registered person, who was not liable to be registered under the existing la_w, or who was engaged 

in the mamifacture of exempted goods or provision of exempted services, or who was providing works 

contract service and was availing of the benefit of notification No. 26/2012 Service Tax, dated the 

20th June, 2012 or a first stage dealer or a second stage dealer or a registered importer or a depot 

of a manufacturer, shall be entitled to take, in his electronic credit ledger, credit of eligible duties in 

respect of inputs held in stock arid inputs contained in semi-finished or finished goods held in stock 

on the appointed day, within such time and in such manner as may be prescribed, subject to]J 09 the 

following conditions, namely: 

(i) such inputs or goods are used or intended to be used for making taxable supplies under 

this Act; 

(ii) the said registered person is eligible for input tax credit on such inputs under this Act; 

(iii) the said registered person is in possession of invoice or other prescribed documents 

evidencing payment of duty under the· existing law in respect of such inputs; 

· (iv) such invoices or other prescribed documents were issued not earlier than twelve months 

immediately preceding the appointed day; and (v) the supplier of services is not eligible 

for any abatement under this Act: 

6. Regarding lettel' dated 27-2-2018 of DG (Audit) I find that said letter was issued in a case of 

Mis.ABC wherein it was noticed that during audit that the said assessee has taken transitional credit 

of inputs (bricks, TMT bars and rods, cement etc) held in stock as on 30-6-2017 as well as on inputs 

contained in their building under development. The DG (Audit), referring to the provisions of Section 
140 (3) of CGST Aet, 2017 clarified as under; 

As per Section 2 (59) of the said Act, 'inputs' means any goods other than capital goods used or 

intended to be used by a supplier in course of furtherance of business. As per Section 2 (52) of the 

said Act, 'Goods' means every kind of movable property other than money and securities but includes 

actionable claim, growing crops, grass and things attached to or forming part of the land which are 

agreed to be severed before supply or under a contract of supply. lvf/s.ABC referred to Section 140 

(3) of the COST Act, 2017 and submitted that they availed the credit of Rs. 59.24 lakh in Tran J against 

the inputs contained in their finished goods or semi finished goods (ie their buildings under 

development) held in stock on the appointed day. The contention of the assessee does not appear to 

be correct as a building under construction being attached to earth cannot be called 'goods' in terms 

of definition as per Section 2 (52) mentioned above and in terms of various case laws under er. 
0. 

Central Excise Act, 1944. Therefore it is appears that in the case of building constr 

transitional credit of inputs already used in construction and contained in WIP as on' 3 

not admissible. 

5 
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7. In view of above; I find that the provisions of Section 140 (3) of CGST Act; 2017 allows 

transitional credit of inputs Contained in semi-finished and ffoished goods in stock as on appointed 

day to specified class of persons. However, clarification issued by DG (Audit) categorically rules out 

transitional credit of inputs already used in construction of building it1 stock and contained in work 
in progress as on 30-6-2017 on the ground that such buildings does not fall undet the definition of 

'goods 
I 
given under Section 2 (52) of CGST Act, 2017 under which 'goods' is defined to mean only 

movable property. 

8. Concurrent reading of Section 140 (3) ofCGST Act, 2017, Section 2 (52) ofCGST Act, 2017 

and clarification issued by DG (Audit) leads that, the tenh 'goods; give~1 rni.der Section 140 (3) of 

CGST Act, 2017 means every kind of movable property. Therefore, to qualify for availing transitional 

credit of eligible duties of lliput contained in semifinished or finished 'goods' in terms of Section 140 

(3), such goods ought to be movable goods. I find that in this case, transitional credit ofRs;J,79,687/­ 

Was availed on inputs already used in such buildings/ structures and contained in ulider construction 
buildings/structures (work in progi'ess\ Such buildings/structures are undoubtedly immovable goods. 

Since Section 140 (3) read with Section 2 (52) allows transitional credit orily on inputs used 

finished/semi-finished goods of movable nature, I find that transitional credit of Rs.3,79,687/- availed 

on inputs used in such buildings/structures is not admissible. Therefore, I do not find any infirmity in 

the findings of the adjudicating authority disallowing and ordering recovery of transitional credit 

availed on hiplits used in such under-construction buildings/structures in stock as on 30-6-2017. 

Regarding transitional credit of inputs held in stock as on appointed day. I find that said credit was 
held inadmissible on the gromid that during adjudication proceedings the appellant has not provided 

any stock statement as on 30-6-2017. During the current proceedings also no such stock statement of 

inputs in stock Was produced and in the absence of the same, I do not intend to interfe1'e with the 

findings of the adjudicating authority hi. this regard. 

9. The appellant in their grounds of appeal raised jurisdictional issue contending that they are 

registered under GST · with State GST Department and hence vetification and adjudication 

proceedings conducted by Central GST department is without jurisdiction. Similarly, they had also 

challenged recovery of tl'atisitional credit of VAT by CGST authorities. In this regard I refer Lo 

Section. 6 of CGST Act, 2017 and correspondi11g Section 6 of Gujarat State Goods and Service Tax 
Act, 2017 as under: 

Section 6 of CGST Act; 2017, 

(I) Without prejudice to the provisions of this Act, the officers appointed under the State Goods and 

Services Tax Act or the Union Territory Goods and Services Tax Act are authorised to be the proper 
officers for the purposes of this Act, subject to such conditions as the Government shall, on the 
recommendations of the Council, by notiflcation1, specijj,,. 

(2) Subject to the conditions specified in the not(fication issued under sub-section (l), • . . . 

(a) where any proper officer issues an order under (his Act, he shall also issue an ord ~ 
,pi 

= ® State Goods and Services Tax Act or the Union Territory Goods and Services Tax Act, a. .l 
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by the State Goods and SerVi9es Tax Act or the Union Territory Goods and Services Tax Act. as the 

case may be, under intimation to the jurisdictional officer of Slate tax or Union territory tax; 

(b) where a proper officer under the State Goods and Services Tax Act or the Union Territory Goods 
and Services Tax Act has initiated any proceedings on a subject matter, no jJroceedings shall be 

initiated by the proper officer under this Act on the same subject matter. 

Section 6 of Gujarat State Goods and Service Act, 21017; 

(]) Without prejudice to the provisions of this Act, the officers appointed under the Central Goods 

and Services Tax Act we authorised to be the proper officers for the purposes of this Act, subject to 

such conditions as the Government shall, on the recommendations of the Council, by notification, 
specify. 

(2) Subject to the conditions specified in the notification issued under subsection (1),- 

(a) where any proper officer issues an order under this Act, he shall also issue an order under· the 

Central Goods and Services Tax Act; as authorised by the said Act under intimation to the 

jurisdictional officer of central tax; 

(b) where a proper officer under the Central Goods and Services Tax Act has initiated any 
proceedings on a subject matter, no proceedings shall be initiated by the proper officer under this 

Act on the same subject matter. 

10. I also tefer to CBIC Letter File No.CBEC-20/10/07/20 19-GST dated 22-6-2020 on the issue 

of empowerment of Officers under Section 6 of CGST Act, 2017 with regard to intelligence based 

enforcement actions initiated by Central Tax officers against those taxpayers which are assigned to 

State tax administration. In this regard it was clarified by the Board that in the light of relevant legal 

provisions under CGST Act, 2017, it is observed that Section 6 of CGST Act, provides for cross 

empowerment of State Tax Officers and Central Tax Officers. In terms of sub section (1) of Section 6 

of CGS Act, and sub section (J) cf Section 6 of the respective State GST Acts respective State Tax 

officers and Central Tax officers respectively are authorized to be the proper officers for the purpose 

of the respective Acts and no separate Notffication is required for exercising the said powe rs in this· 
' 

case by the Central Tax Officers under the provisions (?(State GSTAct. ft is noteworthy in this context 

that the registered person in GST are registered under both the CGST Act and the respective 

SGST1/UTGST Act The confusion seems to be arising from the fact that, the said sub section provides 

for Notification by the Government if such cross empowered is to be subjected to conditions. It means 

that Notification would be required only fl any conditions are to be imposed. If no Not(ficmion is 

issued to impose any condition, it means that the officers of State and Centre have been appointed as 
proper officers for all the purpose of the CGST Act and SGST Act. A Notification under Section 6 (1) 

of the CGST Act would be part of subordinate legislation which instead of empowering the officer 

under the A ct can only be used to impose conditions on the powers given lo the officers by the Section 

In the absence of any such conditions, the power of cross empowerment under Section 6 (I) of the 
CGST Act is absolute and not conditional, 

11. In. view of Section 6 of CGST Act and Section 6 of Gujarat SGST Act, I f 
empowerment to initiate proceedings by CGST/SGST officers under CGST/SGST Ac 

7 
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Therefore, though the appellant is registered under SGST Act, the CGST01l1cers are also empowered 

to initiate proceedings against the appellant wider CGST Act; 2017. Further it is not: brought: 011 record 

that parallel proceedings on the subject issue was taken by SGST ai.rthorlties. Therefore, verification . . ' 

of transitional credit availed in respect of Central Excise duty and Vat; issuance of show cause notice 

and adjudication proceedings initiated by CGST authoi'ity is withit1 the framework of Law and does 

not in any way vitiate the proceedings initiated by CGST authority in tlris case. Similarly, though the 

clarification was issued by CBIC relates on intelligence-based actions, it also mandates the view that 

Section 6_ of CGST and SGST Act cross empowers the COST authorities and SGST authorities to 

initiate proceedi1igs both under CGST and SGST Act. Hence submission made on jurisdictional 

aspect is not well reasoned and not sustainable on merit. 

12. Regarding submission made by the appellant challenging the proceeding initiated for recovery 

of transitional credit under' Section 73 of CGST Act, 2017, I find that as per Rule 121 of CG ST Rules, 

2017,i is provided that proceeding for recovery of tl'ansitiomtl credit wrongly availed is to be initialed 

under Section 73 or under Section 74 of CGST Act,2017, as the case may be. I further find that 

purpose of allowing transitional credit of eligible duties is for utilization of the same for payment of 

GST on outward supplies at par with Input tax credit. Therefore, recovery of transitional credit under 

Section 73 or Section 74 of CGST Act; 2017 is irt sync with the recovery provisions of wrongly 

availed ITC in terms of Rule 121 of CGST Rules; 2017. 

13. The appellant has also challenged levy and recovery of interest under Section 50 (3) of COST 

Act, 2017. 1 find that as per Section 73 of'CGST Act, 2017, Where it appears to the proper officer 
that any tax has not been paid or short paid or erroneously refunded, or where input fox credit has 

been. wrongly availed or· utilised for any reason, other than the reascm qfji·aud or any wilful­ 

misstatement or suppression of facts to evade tax, he shall serve notice on the person chargeable with 

tax which has not been so paid or which has been so short paid or to whom the refund has erroneously 
been made, or who has wrongly availed or utilised input tax credit; requ.irfr1g him to show Cause as 

to why he should not pay the amount specified in the notice along with interest payable thereon 

under: section 50 and a penalty leviable under the provisions of this Act or the r'ules mode thereunder. 

In view of above, I find that in cases where proceeding for recovery of tax/ITC was initiated under 

Section 73, levy of interest under Section 50 and imposition of penalty is mandatory and enshrined 

in the Act. Therefore, I find that recovery of intetest arid ltriposition. of penalty is aiso ii1 accordance 

with statutory provisions. However, the appellant in their grounds of appeal contended that 

calculation of interest amount of Rs.4,73,047/- is wrong inasmuch as interest can be.levied from the 
. ' 

date of availing trai1sitiohal credit ie date on which nan 1 was filed Which is 17-10-2017 and hence 

petiod from 30-6-2017 to 16-10~2017 caimot be considered for levy of inter'est. I find force in the 

submission made by the appellant. I find from the impugned order that ii1tetest was calculated@ 24% 

for 1279 days from 30-6-2017 to 30~ 12-2020 ie from the appoii1ted ·1. 1l;~H<']ffr _. reversal of 

~

'.;t_-1/ .,,._~ 
transitional credit by the appellant. However, I find that interest in this' case will arise& fol he date 
EA Thal id 

of taking transitional credit till date of reversal only as contended by (he ahhkelfapi? / ' 
~ .,>_,'"'"-L-- q,-4<:; ,;ffJ o 



.,,; '"'"""" , ,, ,,,,,/i.,.. ;,,\;; n, 
% 

7 GAP PL/ ADC/GSTP/1035/2021 ­ 
14. In view of above, I hold that the impugned order ordering recovery of transitional credit of 

Rs.5,62,491/- and ordering appropriation of amount of Rs.5,62,491/- already paid through DRC 03 

mi dated 30-12-2020 and imposition of penalty of Rs.56,249/- is in accordance with statutory 

provisions and sustainable on merit. Howevet, with regard to recovery of interest, I upheld the 

impugned order only to the extent it pertains to recovery of interest from the date of taking transitioi1al 

credit tilt the date of payinent of transitional credit only. Accordingly, I partially upheld the impugned 
order and partially allow the appeal. 

15. arflet quf art aof a) n$ arflet a fueiei suelaa alb l fsny onet e ] 
The appeal filed by the appellant stands disposed of in above terms. 
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